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ORDER

The Opinion filed on September 15, 2003, and appearing at
344 F.3d 931 (9th Cir. 2003), is amended as follows: 

At page 934, paragraph beginning “After discovery, the
case was settled,” delete the last sentence and replace it with
the following: 

Schenker and Albingia stipulated to facts strongly
supporting the conclusion that the chips had proba-
bly been stolen by Schenker employees while in
Schenker’s warehouse. 

At page 934, last paragraph, beginning “The parties filed
cross motions,” delete the first two sentences and replace
them with the following: 

Schenker filed a motion for summary adjudication
on the applicability of the Warsaw Convention and
the monetary limitations in the waybill. The district
court noted that Albingia, in its response to the sum-
mary adjudication motion, did not argue for remand
in the event the Warsaw Convention did not apply.

At page 935, last paragraph, beginning “Thus by the time
the district court entered judgment,” second sentence, replace
“and the parties stipulated” with the following: 

based on spoliation of evidence 

At page 936, paragraph beginning “The district court, in a
single ruling,” delete the first sentence and replace it with the
following:

The district court, in a single ruling on the motion
for summary adjudication, held that because the
chips were stolen in Schenker’s off-airport ware-
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house, the Warsaw Convention did not apply, and
the contractual limitation to $20 per kilogram was
valid under federal common law. 

With these amendments, Judges Kleinfeld and Rawlinson
have voted to deny the petition for rehearing en banc, and
Judge Quackenbush so recommended. The full court has been
advised of the petition for rehearing en banc, and no judge of
the court has called for a vote to rehear this matter en banc.
No further petitions for panel rehearing or rehearing en banc
will be entertained. 

The petition for rehearing en banc is denied.

OPINION

KLEINFELD, Circuit Judge: 

This case raises questions about supplemental jurisdiction
after removal, and about choice of law in a challenge to a lim-
itation of liability in a waybill. 

Facts

Siemens, a German manufacturer, made computer chips in
Singapore, and sent them to San Jose, California, for testing.
When the cartons containing the boxes of chips came back to
Siemens’ factory in Singapore, “one of the three inner boxes
in each carton contained a brick instead of circuits.” 

Siemens had purchased insurance from Albingia Versi-
cherungs, which paid Siemens about $235,000 for the stolen
chips. Albingia brought this subrogation claim against all the
firms in the shipping chain. Albingia sued in the California
Superior Court for San Francisco County. The complaint
stated five causes of action, the first arising under the Warsaw
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Convention, the other four arising under California state law
for negligence, breach of contract, breach of the duty of care
by bailee, and conversion. One of the defendants, Eva Air, an
international air carrier, removed the case to federal court
based on the Warsaw Convention claim. 

After discovery, the case was settled as to all defendants
but one, Schenker International, a freight forwarder. Schenker
operated a warehouse in South San Francisco where the chips
had been stored prior to transport on Eva Air back to Singa-
pore. Schenker and Albingia stipulated to facts strongly sup-
porting the conclusion that the chips had probably been stolen
by Schenker employees while in Schenker’s warehouse. 

Siemens’s waybills contained a limitation on liability sup-
plementing the liability limitation in the Warsaw Convention.
The contract said that, with exceptions immaterial to this case,
liability where the Warsaw Convention did not apply was lim-
ited to $20 per kilogram. The waybill says that this amount is
designed to be the approximate value of the “250 French gold
francs” specified as the Warsaw Convention limit. Thus
Schenker’s idea was plainly, “our liability is limited to $20
per kilo if the Warsaw Convention does apply, and also if it
doesn’t.” 

Schenker’s branch manager and warehouse manager
watched a videotape from their closed-circuit security camera
to figure out whether the shipment had been weighed when it
came in. But somehow all the videotapes made from the
security cameras during the whole four days the chips were in
Schenker’s care disappeared. The district court presumed that
the chips were stolen by employees, for their own benefit and
not for Schenker’s benefit. This presumption has not been
challenged in this appeal. 

Schenker filed a motion for summary adjudication on the
applicability of the Warsaw Convention and the monetary
limitations in the waybill. The district court noted that
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Albingia, in its response to the summary adjudication motion,
did not argue for remand in the event the Warsaw Convention
did not apply. The district court determined that the Warsaw
Convention did not apply, that the limitation on the waybill
was valid under federal common law, and that Albingia was
entitled to summary judgment in the amount of $5394, com-
puted under the waybill limitations. Albingia appeals, to get
the rest of the $235,000 plus expenses that it is out of pocket
to its insured on the stolen shipment. 

Analysis

We review de novo the district court’s grant of summary judg-
ment.1 Albingia argues on appeal that once the district court
held that the Warsaw Convention did not apply, the basis of
removal — federal question jurisdiction — was gone, as was
jurisdiction to consider the remaining state law claims.
Albingia therefore argues that the district court should have
remanded the state law claims back to the state Superior
Court, because it lacked supplemental jurisdiction to rule on
them. And Albingia further argues that even if the district
court had supplemental jurisdiction, the district court should
have applied California law rather than federal common law,
and that under California law Albingia would have avoided
the $20 per kilogram liability limitation. 

A. Jurisdiction 

Eva Air properly removed the case from state to federal
court, because “[a]ny civil action of which the district courts
have original jurisdiction founded on a claim or right arising
under . . . treaties or laws of the United States shall be remov-
able . . . .”2 No party filed a motion to remand upon removal.
The complaint was drawn claiming a right to recover under a

1See Oliver v. Keller, 289 F.3d 623, 626 (9th Cir. 2002). 
228 U.S.C. § 1441(b). 
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treaty and federal statute,3 the federal aspect was central to the
claim and was not insubstantial or frivolous — for all
Albingia knew, the chips were stolen while aboard Eva Air.
Therefore, jurisdiction at the time of removal existed regard-
less of whether the Warsaw Convention ultimately turned out
to supply a basis for recovery.4 

There is also no serious question that in its summary judg-
ment order, the district court first determined that the Warsaw
Convention did not apply and then determined the state law
limitations issue in favor of Schenker. We held in Read-Rite
Corporation v. Burlington Air Express, Inc.5 that where the
loss to the goods occurs outside the airport, the Warsaw Con-
vention does not apply.6 The Convention applies to transpor-
tation by air but not everything leading up to transportation by
air. 

[1] Thus by the time the district court entered judgment in
the case at bar, the federal question that justified removal had
disappeared. The claim under the Warsaw Convention disap-
peared once the district court presumed based on spoliation of
evidence that the bricks had been substituted for the chips in
Schenker’s South San Francisco warehouse.7 

Albingia argues that once the district court correctly so
decided, that should have been the end of the case in federal
court. But instead of dismissing the state law claims or
remanding them to state court, the district court exercised sup-

3Convention and additional protocol between the United States of
America and other powers relating to International Air Transportation
(Warsaw Convention), 49 Stat. 3000, (Oct. 29, 1934), codified at note fol-
lowing 49 U.S.C. § 40105. 

4Bell v. Hood, 327 U.S. 678, 682 (1946). 
5186 F.3d 1190 (9th Cir. 1999). 
6Id. at 1194 (holding that damage occurring to goods outside of Hea-

throw Airport is not covered by the Warsaw Convention). 
7See id. 
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plemental jurisdiction over them. Albingia contends that there
was no supplemental jurisdiction over the remaining state law
claims. As stated, supra, Albingia did not raise this issue until
after the district court had ruled against it on its state law
claims. 

The supplemental jurisdiction statute provides that “in any
civil action of which the district courts have original jurisdic-
tion, the district courts shall have supplemental jurisdiction
over all other claims that are so related to claims in the action
within such original jurisdiction that they form part of the
same case or controversy.”8 In this case, the district court had
a basis of original jurisdiction because of the federal question
raised by Albingia’s Warsaw Convention claim. Further, the
state law claims plainly form part of the same case or contro-
versy as the federal claim. Just like the Warsaw Convention
claim, the state claims are four different theories for getting
reimbursed for the $235,000 that Albingia paid Siemens for
the stolen chips. The removal was without question proper at
the time it was accomplished, because of the Warsaw Con-
vention claim, so the district court plainly had supplemental
jurisdiction at that time over the state law claims.9 

[2] The district court, in a single ruling on the motion for
summary adjudication, held that because the chips were stolen
in Schenker’s off-airport warehouse, the Warsaw Convention
did not apply, and the contractual limitation to $20 per kilo-
gram was valid under federal common law. Albingia argues
that upon deciding that the Warsaw Convention did not apply,
the district court lost jurisdiction to decide that the contractual
limitation applied. That contention is incorrect. Where
removal was proper, but the federal question claim is defeated
on the merits, the district court nevertheless may in its discre-
tion retain supplemental jurisdiction over the state law claims.10

828 U.S.C. § 1367(a). 
9See 28 U.S.C. § 1441. 
1028 U.S.C. § 1367(c); Acri v. Varian Assn., 114 F.3d 999, 1000-01 (9th

Cir. 1997) (en banc). 

16976 ALBINGIA VERSICHERUNGS v. SCHENKER INT’L



The Supreme Court held in Bell v. Hood that when a well-
pleaded complaint states a federal claim, “[j]urisdiction,
therefore, is not defeated . . . by the possibility that the aver-
ments might fail to state a cause of action on which the peti-
tioners could actually recover,” and “[i]f the court does later
exercise its jurisdiction to determine that the allegations in the
complaint do not state a ground for relief, then dismissal of
the case would be on the merits, not for want of jurisdiction.”11

In the case at bar, the federal claim was dismissed on the mer-
its rather than for lack of jurisdiction, because it turned out
that the chips were stolen at Schenker’s off-airport ware-
house. Jurisdiction existed because the pleading asserted,
without frivolousness, that the Warsaw Convention gave
Albingia a claim. 

It is arguably an obstacle to this interpretation that the stat-
ute governing procedure after removal has subsequently been
amended. In pertinent part, the removal statute, section
1447(c), provides that motions to remand for procedural
defects must be made within 30 days of removal, but “[i]f at
any time before final judgment it appears that the district
court lacks subject matter jurisdiction, the case shall be remand-
ed.”12 Wright & Miller says that “[a]n interpretive debate has
arisen whether the language ‘lacks subject matter jurisdiction’
in the current text of Section 1447(c) refers only to defects
existing at the time of removal or takes into account subse-
quent events.”13 The words “any time” and “lacks,” in the
present tense, suggest mandatory remand, but the word “case”
suggests that jurisdiction must be lacking over the entire case,
not merely a claim within the case. 

It was well-settled under the previous version of the

11Bell, 327 U.S. at 682. 
1228 U.S.C. § 1447(c). 
13Wright & Miller, Federal Practice and Procedure: Jurisdiction and

Related Matters 3d, § 3739 at 435. 
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removal statute14 that a federal district court retains “the
power to hear claims that would not [have been] indepen-
dently removable even after the basis for removal jurisdiction
is dropped from the proceedings.”15 Our sister circuits that
have ruled on the question interpret the statute as amended not
to deprive the district court of jurisdiction to decide the
related state claims even though the federal claim upon which
removal was based is dismissed on the merits.16 Thus, in our
post-amendment en banc decision in Acri v. Varian Associates,17

we held that even if all federal claims are dismissed before
trial, this “has never meant that they [state law claims] must
be dismissed.”18 This interpretation preserves coherence with
the new supplemental jurisdiction statute, which provides that
where the district court has original jurisdiction over a federal
claim, it “shall have supplemental jurisdiction” over related
state law claims.19 

[3] The supplemental jurisdiction statute, section 1367,
says that district courts “shall have” jurisdiction over the non-
federal claims forming part of the same case or controversy,
which they “may decline to exercise” under denoted circum-
stances,20 while the procedure after removal statute, section

14Prior to 1988, the comparable subsection to the removal statute in
question provided that “[i]f at any time before final judgment it appears
that the case was removed improvidently and without jurisdiction, the dis-
trict court shall remand the case.” 

15See Harrell v. 20th Century Ins., Co., 934 F.2d 203, 205 (9th Cir.
1991) (internal quotation omitted); see also Carnegie-Mellon University v.
Cohill, 484 U.S. 343, 355 n.11 (1988) (discussing that the pre-1988 ver-
sion of section 1447(c) “do[es] not apply to cases over which a federal
court has pendent jurisdiction. Thus, the remand authority conferred by the
removal statute and the remand authority conferred by the doctrine of pen-
dent jurisdiction overlap not at all.”) 

16See Parker PPA v. Della Rocco, Jr., 252 F.3d 663, 666 (2d Cir. 2001).
17114 F.3d 999 (9th Cir. 1997) (en banc). 
18Id. at 1000. 
1928 U.S.C. § 1367(a). 
2028 U.S.C. § 1367(c). 
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1447, says that “[i]f at any time before final judgment it
appears that the district court lacks subject matter jurisdiction,
the case shall be remanded.”21 Here is how we reconcile the
“may decline to exercise” language of the supplemental juris-
diction statute with the “shall be remanded” language of the
procedure after removal statute: if state law claims are
asserted as part of the same case or controversy with a federal
claim, the district court has discretion to exercise supplemen-
tal jurisdiction over the remaining state law claims and the
mandatory remand provision of the procedure after removal
statute does not apply. Under the plain language of the stat-
utes, logically it cannot “appear[ ] that the district court lacks
jurisdiction” under 1447(c) if it “shall have” jurisdiction
under 1367. 

[4] The Second Circuit held in Parker PPA v. Della Rocco,
Jr.,22 that “§ 1447(c) merely addresses the consequences of a
jurisdictional flaw, i.e. it mandates a remand rather than a dis-
missal.”23 Parker relies on language in a Supreme Court deci-
sion, International Primate Protection League v.
Administrators of Tulane Educational Fund,24 that, in some-
what different circumstances, reads the new language in sec-
tion 1447(c) to mean that “a finding that removal was
improper deprives that court of subject matter jurisdiction and
obliges a remand.”25 That is to say, section 1447(c) does not
mean that if the federal claim drops out, the district court must
remand; it means that if there is no jurisdiction — federal
question, supplemental, diversity, or otherwise — the district
court must remand the removed case rather than dismissing it.
Our cases already bear this out; now we hold explicitly what,

2128 U.S.C. § 1447(c). 
22252 F.3d 663 (2d Cir. 2001). 
23Id. at 666. 
24500 U.S. 72 (1991), superseded by statute on unrelated grounds, as

explained by Dalrymple v. Grand River Dam Authority, 145 F.3d 1180,
1184 n.6 (10th Cir. 1998). 

25Id. at 87. 
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in Acri and other cases,26 we have held implicitly: section
1447(c) means that if it is discovered at any time in the litiga-
tion that there is no federal jurisdiction, a removed case must
be remanded to the state court rather than dismissed. Section
1447(c) does not mean that if a facially valid claim giving rise
to federal jurisdiction is dismissed, then supplemental juris-
diction is vitiated and the case must be remanded. Once sup-
plemental jurisdiction exists, it remains, subject to the
discretionary provision for remand in section 1441. 

[5] In the case at bar, because Albingia’s state law com-
plaint was properly removed to the district court due to the
federal question asserted by Albingia’s Warsaw Convention
claim, the district court had supplemental jurisdiction over the
state law claims. The district court’s supplemental jurisdiction
over the state law claims was not destroyed by dismissal of
the Warsaw Convention claim. This is consistent with the
long established approach to diversity cases, where even if the
damages proved turn out to be less than the jurisdictional
amount, the district court nevertheless retains jurisdiction to
render a final judgment on the merits.27 Supplemental jurisdic-
tion is not destroyed by elimination of the basis for original
jurisdiction. 

26See, e.g., Herman Family Revocable Trust v. Teddy Bear, 254 F.3d
802 (9th Cir. 2001) (holding that the exercise of supplemental jurisdiction
over nonfederal claims was improper where there was never a valid basis
for removal under federal admiralty jurisdiction); Duncan v. Al Stuetzle,
76 F.3d 1480, 1491 (9th Cir. 1996) (holding that the district court was
required to remand to state courts for lack of subject matter jurisdiction
under section 1447(c) where the state court complaint failed to state a fed-
eral question under the Lanham Act as it only raised state law issues).
Compare with, Acri, 114 F.3d at 1000-01 (holding that properly removed
nonfederal claims need not be remanded even where the district court dis-
missed the claim on which removal was based). 

27St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289-90
(1938); Singer v. State Farm Mutual Auto. Ins. Co., 116 F.3d 373, 375
(9th Cir. 1997). 
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[6] The only remaining issue relating to jurisdiction is
whether, after the federal claim was dismissed, the district
court abused its discretion by retaining the case rather than
remanding it.28 Our en banc decision in Acri holds that
although the district court “may,” under section 1367(c),
decline to exercise its supplemental jurisdiction in these cir-
cumstances, and ordinarily “should” dismiss the state law
claims under United Mine Workers v. Gibbs, that “has never
meant that they must be dismissed.”29 Here, considering the
Acri factors,30 there was plainly no abuse of discretion,
because Albingia waited until the dealer turned up his hole
card, in the court’s summary judgment decision, before claim-
ing that the adverse decision should be vacated because fed-
eral question jurisdiction had disappeared. We decline to let
Albingia take its chips off the table because it didn’t like the
dealer’s hand. 

B. Choice of Law 

Albingia argues that, even if the district court did have
jurisdiction and permissibly exercised it, the choice of law
decision is erroneous. The parties disagree whether, under
California law, the $20 per kilogram limit in the waybill is
enforceable. Although the disagreement is arguable,31 we need
not resolve the disagreement under California law. Albingia
does not dispute that if federal common law applies, the limit

28See Bryant v. Adventist Health, 289 F.3d 1162, 1169 (9th Cir. 2002).
29Acri, 114 F.3d at 1000 (emphasis in original) (citing United Mine

Workers v. Gibbs, 383 U.S. 715 (1966)). 
30See 28 U.S.C. § 1367(c) (discussing factors to consider in evaluating

whether to remand); Acri, 114 F.3d at 1001 (holding that considerations
of fairness, judicial economy, convenience to the parties, and comity
sometimes indicate a federal court should retain jurisdiction). 

31Compare California Civil Code § 2175 (liability limitation seemingly
invalid), with HIH Marine Ins. Serv., Inc. v. Gateway Freight Serv., 96
Cal.App.4th 486 (2002) (liability limitation valid). 
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is enforceable. We review de novo a district court’s choice of
law decision.32 

[7] Two prior Ninth Circuit decisions that came down three
weeks apart control the determination of which law applies.
Our decision in Read-Rite Corp. v. Burlington Air Express33

holds that where the Warsaw Convention is inapplicable
because the damage occurred off-airport, federal common law
applies to determine the validity of a waybill limitation on lia-
bility for damage to goods being shipped in interstate or inter-
national commerce by air.34 Under federal common law, the
limit on liability is valid and enforceable if the shipper has
reasonable notice of it and a fair opportunity to purchase the
means to avoid it.35 Purchasing separate insurance on the
cargo, as Siemens did from Albingia, satisfies both require-
ments.36 Read-Rite controls the case at bar and establishes,
first, because Schenker’s warehouse was outside the airport,
the Warsaw Convention did not apply, and second, because
Siemens bought insurance on the chips from Albingia, in
obvious recognition of the waybill limitation, the $20 per
kilogram limit is valid under controlling federal common law.

Our decision three weeks after Read-Rite in Insurance
Company of North America v. Federal Express Corporation,37

concluded that state law applied. But it is distinguishable on

32Torre v. Brickey, 278 F.3d 917, 919 (9th Cir. 2002). 
33186 F.3d 1190 (9th Cir. 1999). 
34See also Kesel v. United Parcel Serv., Inc., ___ F.3d ___, 2003 WL

21782526 at *2 n.2 (9th Cir. Aug. 4, 2003) (“We agree with the district
court that the Warsaw Convention . . . does not apply to [plaintiff’s]
claims. [Plaintiff] alleges that the package disappeared, not during the
flight from Odessa to the United States, but after it arrived at UPS’s Ken-
tucky warehouse. Federal common law governs liability limits on ship-
ments by air within the United States.” (internal citations omitted)). 

35Id. at *3. See Read-Rite,186 F.3d. at 1198. 
36Read-Rite, 186 F.3d at 1198. 
37189 F.3d 914 (9th Cir. 1999). 
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its facts. In Federal Express, as in the case at bar, computer
chips were stolen out of a warehouse by employees. The dif-
ference, though, is that in Federal Express the warehouse was
within the airport. The Warsaw Convention applies once the
goods are within the airport.38 In Federal Express we read
Article 25 of the Warsaw Convention to refer us to state law
to determine whether willful misconduct by a shipper’s
employee invalidates the limit on liability.39 

Federal Express and Read-Rite come out differently
because the Warsaw Convention applies in the former but not
the latter. It may seem nonintuitive that state law controls
once the shipment is at the airport because an international
treaty governs the commercial relationships, while federal
common law controls when the shipment is sitting within the
state, is outside the airport at a South San Francisco ware-
house and beyond the scope of the Warsaw Convention.40 But
that’s the way it is, under our controlling authority. 

AFFIRMED. 

 

38Read-Rite, 186 F.3d at 1194. 
39Federal Express, 189 F.3d at 917-21. 
40See id. at 923-28 (W. Fletcher, J., concurring) (arguing that federal

common law should have been applied by the majority in Federal
Express). 
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